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outside the Federal Government in ac-
cordance with the policies and proce-
dures contained in subpart 9.1, section
13.106, or subpart 15.3, as applicable.

[60 FR 48241, Sept. 18, 1995, as amended at 61
FR 39192, July 26, 1996; 62 FR 51270, Sept. 30,
1997; 62 FR 64917, Dec. 9, 1997]

12.207 Contract type.

(a) Except as provided in paragraph
(b) of this section, agencies shall use
firm-fixed-price contracts or fixed-
price contracts with economic price ad-
justment for the acquisition of com-
mercial items.

(b)(1) A time-and-materials contract
or labor-hour contract (see Subpart
16.6) may be used for the acquisition of
commercial services when—

(i) The service is acquired under a
contract awarded using—

(A) Competitive procedures (e.g., the
procedures in 6.102, the set-aside proce-
dures in Subpart 19.5, or competition
conducted in accordance with Part 13);

(B) The procedures for other than full
and open competition in 6.3 provided
the agency receives offers that satisfy
the Government’s expressed require-
ment from two or more responsible
offerors; or

(C) The fair opportunity procedures
in 16.505, if placing an order under a
multiple award delivery-order con-
tract; and

(ii) The contracting officer—

(A) Executes a determination and
findings (D&F') for the contract, in ac-
cordance with paragraph (b)(2) of this
section (but see paragraph (c) of this
section for indefinite-delivery con-
tracts), that no other contract type au-
thorized by this subpart is suitable;

(B) Includes a ceiling price in the
contract or order that the contractor
exceeds at its own risk; and

(C) Authorizes any subsequent
change in the ceiling price only upon a
determination, documented in the con-
tract file, that it is in the best interest
of the procuring agency to change the
ceiling price.

(2) Each D&F required by paragraph
(b)(1)({i)(A) of this section shall con-
tain sufficient facts and rationale to
justify that no other contract type au-
thorized by this subpart is suitable. At
a minimum, the D&F shall—
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(i) Include a description of the mar-
ket research conducted (see 10.002(e));

(ii) Hstablish that it is not possible
at the time of placing the contract or
order to accurately estimate the extent
or duration of the work or to antici-
pate costs with any reasonable degree
of certainty;

(iii) Establish that the requirement
has been structured to maximize the
use of firm-fixed-price or fixed-price
with economic price adjustment con-
tracts (e.g., by limiting the value or
length of the time-and-material/labor-
hour contract or order; establishing
fixed prices for portions of the require-
ment) on future acquisitions for the
same or similar requirements; and

(iv) Describe actions planned to
maximize the use of firm-fixed-price or
fixed-price with economic price adjust-
ment contracts on future acquisitions
for the same requirements.

(3) See 16.601(d)(1) for additional ap-
proval required for contracts expected
to extend beyond three years.

(c)(1) Indefinite-delivery contracts
(see Subpart 16.5) may be used when—

(i) The prices are established based
on a firm-fixed-price or fixed-price with
economic price adjustment; or

(ii) Rates are established for com-
mercial services acquired on a time-
and-materials or labor-hour basis.

(2) When an indefinite-delivery con-
tract is awarded with services priced
on a time-and-materials or labor-hour
basis, contracting officers shall, to the
maximum extent practicable, also
structure the contract to allow
issuance of orders on a firm-fixed-price
or fixed-price with economic price ad-
justment basis. For such contracts, the
contracting officer shall execute the
D&F required by paragraph (b)(2) of
this section, for each order placed on a
time-and-materials or labor-hour basis.
Placement of orders shall be in accord-
ance with Subpart 8.4 or 16.5, as appli-
cable.

(3) If an indefinite-delivery contract
only allows for the issuance of orders
on a time-and-materials or labor-hour
basis, the D&F required by paragraph
(b)(2) of this section shall be executed
to support the basic contract and shall
also explain why providing for an alter-
native firm-fixed-price or fixed-price
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with economic price adjustment pric-
ing structure is not practicable. The
D&F for this contract shall be ap-
proved one level above the contracting
officer. Placement of orders shall be in
accordance with Subpart 16.5.

(d) The contract types authorized by
this subpart may be used in conjunc-
tion with an award fee and perform-
ance or delivery incentives when the
award fee or incentive is based solely
on factors other than cost (see 16.202-1
and 16.203-1).

(e) Use of any contract type other
than those authorized by this subpart
to acquire commercial items is prohib-
ited.

[71 FR 74676, Dec. 12, 2006, as amended at 72
FR 6882, Feb. 13, 2007]

12.208 Contract quality assurance.

Contracts for commercial items shall
rely on contractors’ existing quality
assurance systems as a substitute for
Government inspection and testing be-
fore tender for acceptance unless cus-
tomary market practices for the com-
mercial item being acquired include in-
process inspection. Any in-process in-
spection by the Government shall be
conducted in a manner consistent with
commercial practice.

12.209 Determination of price reason-
ableness.

While the contracting officer must
establish price reasonableness in ac-
cordance with 13.106-3, 14.408-2, or sub-
part 15.4, as applicable, the contracting
officer should be aware of customary
commercial terms and conditions when
pricing commercial items. Commercial
item prices are affected by factors that
include, but are not limited to, speed of
delivery, length and extent of war-
ranty, limitations of seller’s liability,
quantities ordered, length of the per-
formance period, and specific perform-
ance requirements. The contracting of-
ficer must ensure that contract terms,
conditions, and prices are commensu-
rate with the Government’s need.

[66 FR 53484, Oct. 22, 2001]

12.210 Contract financing.

Customary market practice for some
commercial items may include buyer
contract financing. The contracting of-

12.212

ficer may offer Government financing
in accordance with the policies and
procedures in part 32.

12.211 Technical data.

Except as provided by agency-specific
statutes, the Government shall acquire
only the technical data and the rights
in that data customarily provided to
the public with a commercial item or
process. The contracting officer shall
presume that data delivered under a
contract for commercial items was de-
veloped exclusively at private expense.
When a contract for commercial items
requires the delivery of technical data,
the contracting officer shall include
appropriate provisions and clauses de-
lineating the rights in the technical
data in addenda to the solicitation and
contract (see part 27 or agency FAR
supplements).

12.212 Computer software.

(a) Commercial computer software or
commercial computer software docu-
mentation shall be acquired under 1li-
censes customarily provided to the
public to the extent such licenses are
consistent with Federal law and other-
wise satisfy the Government’s needs.
Generally, offerors and contractors
shall not be required to—

(1) Furnish technical information re-
lated to commercial computer software
or commercial computer software doc-
umentation that is not customarily
provided to the public; or

(2) Relinquish to, or otherwise pro-
vide, the Government rights to use,
modify, reproduce, release, perform,
display, or disclose commercial com-
puter software or commercial com-
puter software documentation except
as mutually agreed to by the parties.

(b) With regard to commercial com-
puter software and commercial com-
puter software documentation, the
Government shall have only those
rights specified in the license con-
tained in any addendum to the con-
tract. For additional guidance regard-
ing the use and negotiation of license
agreements for commercial computer
software, see 27.405-3.

[60 FR 48241, Sept. 18, 1995, as amended at 72
FR 63049, Nov. 7, 2007]
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